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IN THE SUPREME COURT OF THE
STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
MARK STEPHEN WICKLUND,
Defendant-Appellant.

)
)
)
)
) Supreme Court No. 38310
)
)
)
)
)
)

Appeal from the District Court of the Fourth Judicial District, and for the County of
Honorable Thomas F. Neville, District Judge Presiding
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INTRODUCTION

On this appeal, Wicklund submits that the fine originally imposed by the trial court as a
condition of probation has since become impossible for Wicklund to pay. As a result of an
accident in the intervening time since sentencing, Wicklund has become totally disabled. The
fact that the Probation Department no longer requires Wicklund to pay the costs of his
supervision evidences the effect of Wicklund's disability, and the financial consequences thereof.
The trial court, in its decision denying Wicklund's motion to set aside the fine, did not
express any dissatisfaction with the bases upon which Wicklund relied for his argument that the
fine had become an impossible condition of probation. Similarly, the State did not raise any
objection to the sufficiency of the evidence.
The trial court denied the motion without a hearing based on the fact that Wicklund knew
the court would impose a fine. As to the changed circumstances, the trial court offered only the
conclusory statement "the fine was and remains appropriate to meet legitimate sentencing goals..
. ." (R., p.141.) In its Response Brief, the State contends that the fact that Wicklund did not
submit evidence of his living expenses justified the trial court's denial of the motion to set aside
the fine. Wicklund disagrees.
ARGUMENT

On November 23, 2010, Wicklund filed a Motion to Terminate Probation and Set aside
Fine (R., p.134). In that Motion, Wicklund pointed out that his financial circumstances had
changed substantially since the court originally passed sentence in 2001. (R., p.135). Since the
court imposed the original sentence, including the fine at issue here, Wicklund suffered an
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accident that rendered him totally disabled and incapable of working in any capacity. (Id.)
Wicklund also pointed out that the probation department had acknowledged his impoverished
condition and had ceased to require him to pay the costs of his supervision. (R., p.140).
Wicklund reasoned that if it was impossible for him to pay the minimal costs of his supervision
(as the probation department's treatment of his case acknowledged), then the requirement that he
pay thousands of dollars in fines had become, a fortiori, an impossible condition of probation.
(Id.)
The court denied Wicklund's Motion without hearing in a hand-written order appearing in
the blank space of the Certificate of Service of Wicklund's Motion. (R., p.141). As the basis for
its decision, the court observed that "[A]t the time of sentencing, the Defendant was aware that
this Court would impose a substantial fine and Defendant chose not to withdraw his plea . . .. "
(Id.) The court simply ignored Wicklund's claim that the court should set aside the remainder of
the fine because that condition had become impossible for Wicklund to fulfill. (R., p.139).
Instead, the court simply declared that "the fine was and remains appropriate to meet
legitimate sentencing goals . . . . " (R., p.141.) The Court also indicated its intent to find
Wicklund in violation of his probation if Wicklund failed to pay the fine. (Id.)
Wicklund respectfully submits that applying the principles the Court of Appeals
articulated in State v. Wakefield, 145 Idaho 270 (Ct. App. 2007), the Court's decision constitutes
an abuse of discretion.
If the trial court's statement that "the fine was and remains appropriate to meet legitimate

sentencing goals" is to be understood as an implicit factual finding that the condition is not
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impossible, then the finding is without factual basis and is, as such, clearly erroneous. The fact of
Mr. Wicklund's total disability, coupled with the fact that the Probation Department no longer
requires Wicklund to pay the costs of his supervision, sufficiently demonstrates (in the absence
of any fact to the contrary) that it is impossible for Wicklund to pay the remainder of the fine at
issue on this appeal.
The trial court's decision explicitly relies on the fact that "at the time of sentencing,
[Wicklund] was aware that [the trial court] would impose a substantial fine." This fact has
nothing to do with whether, several years after sentencing, Wicklund's disability rendered the
probation condition impossible of fulfillment. As such, the decision runs afoul of the rule that
"the lower court reach ... its decision by an exercise of reason. State v. Wakefield, 145 Idaho 270,
273 (Ct. App. 2007) (citing State v. Hedger, 115 Idaho 598,600, 768 P.2d 1331, 1333 (1989).
Nothing in the State's Response to Wicklund's argument is to the contrary. The State does
not accept Wicklund's representation that his monthly disability payment is insufficient to allow
him pay the fine at issue. The State also refuses to consider the fact that the Probation
Department does not require Wicklund to pay the cost of his supervision as evidence that
Wicklund lacks the financial means to pay the fine.
Instead, the State contends that in order to prevail, Wicklund was required to present (in
addition to the information he provided in his motion before the trial court) evidence of his living
expenses in order to demonstrate that the condition of probation at issue is impossible for
Wicklund to fulfill. Wicklund is not aware of any authority for the proposition that such evidence
is a prerequisite to a motion to set aside a fine.
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The record does not indicate that the State objected to the lack of evidence of Wicklund's
living expenses previous to this appeal. Nor did the trial court complain of this supposedly fatal
deficiency. Wicklund provided the evidence and reasoning he believed was sufficient to sustain
his legal position. Neither the trial court nor the State voiced any complaint as to any supposed
deficiency in the evidence Wicklund submitted. This newly minted objection should not suffice
to overcome Wick:lund's argument on appeal at this point.
CONCLUSION

Therefore, Wicklund respectfully requests that this Court reverse the decision of the trial
court and hold that the fine is now an impossible condition and, as such, should no longer be
required. Such holding is merited by existing case law and the facts of this case.

DATED this 2nd day of September, 2011.

JACOB DEATON
Attorney for Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of September, 2011, I caused a true and
correct copy of the foregoing document to be served by the method indicated below, and
addressed to the following:

Lawrence G. Wasden
Idaho Attorney General
Statehouse, Room 210
P.O. Box 83720
Boise, Idaho 83720-0010
Fax: 854-8071
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